
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   02/21/19 

 
 

- 1 - 

 1.  TIME:  9:00   CASE#: MSC18-00307 
CASE NAME: ERICKSON VS. JOHN MUIR HEALTH 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. 

 

 

 2.  TIME:  9:00   CASE#: MSC18-00307 
CASE NAME: ERICKSON VS. JOHN MUIR HEALTH 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF CLASS SETTLEMENT 
FILED BY NORMAN ERICKSON 
* TENTATIVE RULING: * 
 
 Hearing required. 

Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of meaning class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  See Labor Code Section 2699(l).  The Court’s review, however, is 
somewhat hampered by the lack of guidance in the statute or case law concerning the basis 
upon which a settlement may be approved.  The Court has found no binding authority, but one 
federal District Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 
2016) 201 F.Supp.3d 1110, 1133, the court denied approval of class action settlements that 
included PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in 
PAGA penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum 
value.  As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a 
special responsibility to their fellow aggrieved workers who are effectively bound by any 
judgment. [citation omitted]  Such a plaintiff also owes responsibility to the public at large; they 
act, as the statute’s name suggests, as a private attorney general, and 75% of the penalties go 
to the LWDA ‘for enforcement of labor laws . . . and for education of employers and employees 
about their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA 
itself filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  Since 
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this case is not a class action, the “fair, reasonable, and adequate” standard may not apply, but 
the LWDA’s view that “the relief provided for under the PAGA be genuine and meaningful” does 
apply.  The Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise 
would result in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, 
citing Labor Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no 
“coherent analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender 
its duty to see that the judgment to be entered is a just one, nor is the court to act as a mere 
puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 
50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not always 
apply, because “[w]here the rights of the public are implicated, the additional safeguard of 
judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America, supra, 141 
Cal.App.4th at 63.) 

Reasonableness of the Damages: 

Counsel has provided some analysis of the basis for the $1.2 million award, estimating it 

at 38% of the value of the case.  The Court has not found, however, anything indicating an 

estimate of the actual payment that each employee will receive.  Counsel must provide further 

explanation for the figures. 

In addition, the settlement would provide a $12,000 payment to the representative 

plaintiff.  No supporting information for this award has been provided.  The payment will not be 

approved as part of the preliminary approval process, but will be considered as part of the 

motion for final approval. 

PAGA Penalties:   

Although the settlement would resolve PAGA claims, notice has not been given to the 

LWDA as required.  Accordingly, notice must be provided within 30 days of preliminary approval 

of the class action settlement, and consideration of the PAGA settlement will take place only as 

part of the final approval process. 

The Court seeks some explanation of the relatively minimal PAGA penalty.  As explained 

by counsel, the $1.2 million settlement amount is approximately 38% of the estimated value of 

the case.   The PAGA penalty is $25,000, which appears to reflect a much greater compromise 

of the PAGA claim than the other claims.  The reason for the discrepancy is not apparent.  While 

the Court understands that, after trial, it still would have discretion to reduce the penalties, 

further explanation should be provided. 
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Attorney fees: 

Plaintiffs seek one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed 

through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 503, 

the Supreme Court endorsed the use of a lodestar cross-check as a way to determine whether 

the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means of a 

lodestar cross-check is extraordinarily high or low, the trial court should consider whether the 

percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Counsel in this case has not provided the information necessary to make such analysis.  

Following typical practice, however, the fee award will not be considered at this time, but only as 

part of final approval.  For that motion, however, sufficient information to conduct the lodestar 

cross-check shall be provided. 

Conditional Class Certification: 

In order to approve the certification of the class, even as part of a settlement, there must 

be sufficient issues common to the class.  The moving papers, however, do not provide any 

description of any common policy or practice that resulted in the alleged violations.  Some 

information must be provided that would enable the Court to conclude that the alleged violations 

were the result of some consistent policy, practice, or pattern, rather than individual errors or 

omissions, lest the Court may not be able to find that common issues predominate.   

Other Issues:  

 With the exception of the matters indicated above, the settlement appears to meet the 

criteria for approval. 

 

  

 3.  TIME:  9:00   CASE#: MSL16-02043 
CASE NAME: PORTFOLIO RECOVERY VS. JENNIFER HEARNE 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER STIPULATED SETTLEMENT 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
Granted.  The motion establishes adequate grounds, and there is no opposition.  (The Court 
notes that the settlement provided for payment directly to plaintiff’s law firm, not plaintiff, and 
that the declarant is a custodian of records of the firm.) 
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 4.  TIME:  9:00   CASE#: MSL16-02333 
CASE NAME: PORTFOLIO RECOVERY VS. JENNIFER HEARNE 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER STIPULATED SETTLEMENT 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
Granted.  The motion establishes adequate grounds, and there is no opposition.  (The Court 
notes that the settlement provided for payment directly to plaintiff’s law firm, not plaintiff, and 
that the declarant is a custodian of records of the firm.) 

 

  

 5.  TIME:  9:00   CASE#: MSL18-00162 
CASE NAME: STATE FARM VS. GUY 
HEARING ON MOTION FOR WITHDRAWAL OF WAIVER OF JURY TRIAL 
FILED BY JOANNA GUY 
* TENTATIVE RULING: * 
 
Granted.  There is no opposition, and the moving papers establish that the waiver of jury trial 
was inadvertent and there is no prejudice to the other party.  The current trial date of March 11, 
2019 will remain the trial date.  The matter is set for Mandatory Expedited Jury Trial pursuant to 
Code of Civil Procedure section 630.20, subject to either party making an affirmative showing 
that those provisions do not apply here. 

 

  

 6.  TIME:  9:00   CASE#: MSL18-03113 
CASE NAME: WELLS FARGO VS. KHALID 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
Granted.  The moving papers establish that there is no genuine issue of material fact and that 
plaintiff is entitled to judgment as a matter of law.  There is no opposition. 
 

  

 7.  TIME:  9:00   CASE#: MSL18-05616 
CASE NAME: DEPARTMENT STORES VS. LAPASA 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY DEPARTMENT STORES NATIONAL BANK 
* TENTATIVE RULING: * 
 
Granted.  The moving papers establish that the requests were served and that no responses 
were received.  There is no opposition. 
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 8.  TIME:  9:00   CASE#: MSN18-1101 
CASE NAME: MOUNT DIABLO U.S.D.  VS.  WILSON 
SPECIAL SET HEARING ON: EX PARTE APPLICATION FOR DETERMINATION 
SET BY MICHAEL GEARY WILSON 
* TENTATIVE RULING: * 
 

Respondent moves that the Court determine that Associate General Counsel Deborah 

Cooksey be determined to be an “officer, director, or managing agent” under Code of Civil 

Procedure section 1987(b), which would mean that her attendance at trial could have been 

compelled by a Notice to Appear, rather than through subpoena.  Respondent relies on White v. 

Ultramar (1999) 21 Cal.4th 563.  Petitioners claim that White does not apply, because its 

discussion of whether a person is a managing agent is for purposes of the defendant’s liability 

for punitive damages under Civil Code section 3294(b).  The Court has found no authority 

specifically addressing whether the White test applies under Code of Civil Procedure section 

1987(b).  The language “officer, director, or managing agent,” is the same.  It also has 

somewhat similar purposes, i.e., determining whether an employee’s conduct is sufficiently tied 

to the party that the party should be held responsible for the employee either financially or by 

assuring their appearance at trial.   

Assuming that White Applies, the record does not establish that Ms. Cooksey has 

sufficient authority over the decisions made by the District to be considered a managing agent.  

While her recommendations may have great weight, the actual decision-making authority rests 

with the School Board and the Superintendent.    

Motion denied. 

 

  

 9.  TIME:  9:00   CASE#: MSN18-1101 
CASE NAME: MOUNT DIABLO U.S.D.  VS.  WILSON 
HEARING ON MOTION FOR TERMINATING OTHER SEVERE SANCTIONS 
FILED BY MICHAEL GEARY WILSON 
* TENTATIVE RULING: * 
 
Respondent does not cite the particular statutory section under which sanctions are sought.  
Some provisions, such as Code of Civil Procedure section 128.5 and 128.7, have specific 
procedural requirements that must be met before the motion is filed, which have not been 
met here. 
 
The primary basis for Respondent’s motion is his assertion that Petitioners have proffered false 
testimony.  The accuracy of this assertion, however, is better determined at the end of the trial.  
  
Respondent further claims that Petitioner destroyed videotapes from the facilities that may have 
contained visual evidence of some of the events at issue in this case.  No competent evidence 
has been provided that supports the claim of intentional destruction.  Nor is there competent 
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evidence that Petitioner failed to preserve video or audio evidence after the date the Court first 
ordered that they be preserved, in July 2018. 
 
The motion is denied, without prejudice. 

 

  

10.  TIME:  9:01   CASE#: MSN17-2300 
CASE NAME: WESTERN STATES PETROLEUM VS. BAY AREA AIR QUALITY  
SPECIALLY SET HEARING ON: ISSUANCE OF WRIT 
SET BY DEPT. 39 AT 9/24/18 HEARING 
* TENTATIVE RULING: * 
 
The parties have stipulated to continue this matter to March 21, 2019, and the Court has 
approved the stipulation, with the proviso that the parties should endeavor to advise the Court 
no later than March 7, 2019, whether they have reached a settlement. 

 

 

 
ADD-ONS 

 

11.  TIME: 10:00   CASE#: MSN18-1101 
CASE NAME: MOUNT DIABLO U.S.D.  VS.  WILSON 
HEARING ON OSC RE: WHY RESPONDENT WILSON SHOULD NOT BE HELD IN 
CIVIL CONTEMPT FOR WILLFUL DEFIANCE OF COURT ORDER 
* TENTATIVE RULING: * 
 
Parties to appear. 

 

 

12.  TIME: 10:00   CASE#: MSN18-1101 
CASE NAME: MOUNT DIABLO U.S.D.  VS.  WILSON 
HEARING ON REQUEST FOR RESTRAINING ORDERS RE: CIVIL HARASSMENT 
FILED BY MOUNT DIABLO UNIFIED SCHOOL DISTRICT, et al. 
* TENTATIVE RULING: * 
 
Parties to appear. 
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13.  TIME: 10:00   CASE#: MSN18-1176 
CASE NAME: MAHER VS. WILSON 
HEARING ON REQUEST FOR RESTRAINING ORDERS RE: CIVIL HARASSMENT 
FILED BY DEBRA MAHER 
* TENTATIVE RULING: * 
 
Parties to appear. 
 

 

 


